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A. IDENTITY OF PETITIONER

Petitioner, Marcus Inman, appellant below, asks this Court
to accept review of the Court of Appeals’ decision terminating
review that is designated in part B of this petition.

B. DECISION OF THE COURT OF APPEALS

Marcus Inman seeks review of the unpublished opinion of the
Court of Appeals in cause number 56460-2-11, 2022 WL 16758564
(Slip op. November 8, 2022). A copy of the decision is attached
as Appendix A at pages A-1 through A-13.
C. ISSUES PRESENTED FOR REVIEW

1. Should this Court grant review where the State failed
to prove Mr. Inman violated the condition of a Drug Court contract
not to consume mind or mood-altering substances or possessed a
“cannister that could be used for huffing purposes” where the State
presented no evidence that the canister alleged to have been in Mr.
Inman’s possession actually contained CO, and failed to prove that
CO; is a mind or mood-altering substance that can be used for

“huffing purposes”?




2. Should this Court grant review where the trial court
erred in apparently finding the cartridges contained nitrous oxide, in
the absence of testimony that the cartridges were for N,O, where the
court did not examine the cartridges and a picture of the cartridges
was not made part of the record?

D. STATEMENT OF THE CASE

1. Procedural history

The State charged Marcus Inman with attempting to elude
a pursuing police vehicle on August 5, 2019. CP at 1-3.  The
State later filed a third amended information charging him with
four additional counts of possession of a controlled substance and
second-degree identity theft. CP at 40-43.

In October 2019, Mr. Inman and the State entered info a
Drug Court Contract in the adult drug treatment court which
would allow for the charges to be dismissed following Mr.
Inman’s successful graduation from the program. CP at 48-55.
Mr. Inman stipulated that if terminated from the program, that

the court will determine the issue of guilt at a hearing based solely




upon a summary the police reports, witness statements, and lab
test results. CP at 51.

The drug court contract required Mr. Inman to participate
in treatment and community-based recovery support groups,
abstain from using controlled substances or alcohol, and attend
court hearings. CP at 48-50. The contract also listed several non-
exclusive violations that could result in termination from drug
court, including not to use or possess any mood- or mind-altering
substances and that

Any use of air duster or possession of air duster will be
grounds for automatic termination from the program. This
includes any other brand or any cannister that could be used
for huffing purposes.

CP at 49.

The State filed a petition for termination from drug court
on December 11, 2020, and following a termination hearing, the
court denied the petition and Mr. Inman was placed on a Behavior
Contract. CP at 95-98, 114.

The State filed a second drug court termination petition on

January 14, 2021, alleging in relevant part:
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On January 14, 2021, the Defendant was found to be
in possession of a cannister of air which appeared to be
either a carbon dioxide (CO2) or nitrous (N20) cartridge.
The Defendant made a statement to Drug Court
Compliance Officer David Albright that the canister was a
CO2 cartridge from an airsoft gun.

Paragraph 9 of the Drug Court Contract signed by
the Defendant and filed with this Court on October 21,
2012, states “Any use of air duster or possession of an air
duster will be grounds for automatic termination from the
program. This includes any other brand or cannister that
could be used for huffing purposes.” (Emphasis in
original termination petieor). Paragraph 3 the Behavior
Contract signed by the Defendant on December 28, 2020,
states “I will submit to random UAs per the UA line and
not use or possess any illegal or mind-altering substances.
This includes air duster and Kratom.” (See Exhibit “A”).

CP at 112-13.

The case came on for a termination hearing on January 25,
2021, before Judge Andrew Toynbee. RP at 17-25. The State
argued:

Your Honor, I think we set forth in the petition, the only
thing I’d ask to emphasize is that even if it is a CO2
cartridge, it could still potentially be used as an inhalant,
and I do believe that would fall within the contract and the
automatic termination of the drug court contract.




RP at 18.

Mr. Inman made a statement to the court during which he
stated:

I take responsibility for the CO2 cartridges that were in my
vehicle; I was doing some target practice—target practice
shooting around with the CO2 pistol bee bee gun over the
last weekend, around the time this incident happened]|.]

RP at 19.

Judge Toynbee noted that Mr. Inman was “on a last chance
contract and Whén I saw you in court a few weeks ago, it was
around the time that I was talking to you about the incident where
your car was searched by the Centralia police.” RP at 24. The
court terminated Mr. Inman from the adult drug court, stating:

And then those cartridges that were in your car. I didn’t see
them; I didn’t examine them, but [ was shown a picture of
those. And they did not look like CO2 cartridges. I’ve used
CO2 cartridges. I've also used the cartridges that are—to
me—Ilooks like nitrous oxide. That’s what those looked like
to me. Again, I didn’t examine them. But I have used them
for legitimate purposes, and I know what they look like,
and they look to me like the nitrous oxide. Either way,
whether CO2 or nitrous oxide; they are a banned or
contraband item. So, it doesn’t really matter what | believe
or not; those are items that violate your contract, so I am
going to terminate you from the program.
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RP at 23-24. The court entered an order terminating Mr. Inman
from drug court on January 25, 2021, CP at 116.

Following his termination, the court conducted a stipulated
bench trial on February 1, 2021, and found Mr. Inman guilty on
all counts including five drug possession charges. CP at 118-125;
RP at 26-27. The five drug possession charges were vacated
and dismissed after the Supreme Court announced State v. Blake.
RP at 33.

On August 18, 2021, Mr. Inman entered an Alford plea to
delivery of a controlled substance in another cause number and
was sentenced to 96 months. RP at 39, 54, He was sentenced to
22 months in this case. RP at 51; CP at 134.

On appeal, Division 2 held that (1) the drug court did not
take judicial notice of the contents of the canisters, (2) a
preponderance of the evidence supported Inman's termination
from drug court, (3) the drug court stated the evidence it relied
upon, (4) the judgment and sentence does not include a clerical
error, (5) using someone else's name in a traffic stop constitutes
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identity theft, and (6) sufficient evidence supported Inman's
identity theft conviction. Inman, 2022 WL 16758564, at *1, 13.

E. ARGUMENT WHY REVIEW SHOULD BE
ACCEPTED

The considerations that govern the decision to grant review
are set forth in RAP 13.4(b). Petitioner believes that this court
should accept review of this issue because the decision of the
Court of Appeals is in conflict with other decisions of this Court

and the Court of Appeals (RAP 13.4(b)(1) and (2)).

1. RESPECTFULLY, THIS COURT SHOULD
GRANT REVIEW AND DETERMINE IF THE
STATE PRESENTED SUEFFICIENT
EVIDENCE THAT CO2 CARTRIDGES CAN
BE USED AS AN INHALANT, THUS
SUPPORTING TERMINATION FROM
DRUG COURT

Criminal defendants have the right to due process of law under
article I, § 3 of the Washington Constitution and the Fourteenth
Amendment to United States Constitution. Const, art. I, § 3; U.S.
Const. amend. XIV.  When the State secks to terminate an
individual's participation in drug court, the State must prove

noncompliance with the drug court diversion agreement by a




preponderance of the evidence with the burden of proof on the state.
State v. Varnell, 137 Wn.App. 925, 929, 155 P.3d 971 (2007) (citing
State v. Marino, 100 Wn.2d 719, 725, 674 P.2d 171 (1984)).

Mr. Inman agreed to not use or possess a “cannister that
could be used for huffing purposes.” The trial court denied him due
process at the termination hearing by apparently finding Mr. Inman
to be in possession of a canister of nitrous oxide or CO,. The trial
court found whether the canister contained “CO2 or nitrous oxide;
they are a banned or contraband item.” RP at 24. The State
presented no evidence that CO2 is a propellant that can be used to
“huff” or inhale, as prohibited by the Drug Court Contract. The
court stated “Either way, whether CO2 or nitrous oxide; they are a
banned or contraband item. So it doesn’t really matter what I believe
or not; those are items that violate your contract so I am going to
terminate your from the program.” RP at 23-24.

In State v. Cassill-Skilton, 122 Wn.App. 652, 65668, 94
P.3d 407 (2004), the defendant was admitted into a drug court
program. Cassill-Skilton, 122 Wn. App. at 655. After she was
charged with a new felony offense, the prosecution asked that she be
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terminated from the program. Id. The court granted the request. Id.
The court held the defendant had been terminated from the program
in violation of due process. Id. at 658. The court reasoned the record
did not show the basis for the termination, that the defendant had not
been  afforded any opportunity for a hearing on the alleged
violations, and that there was a lack of findings showing what
evidence the court relied on in concluding the agreement was
violated. Id.

Because of the similar rights at stake, the Cassill-Skilton court
held that drug court participants are likewise entitled to a statement
of evidence relied upon by the court and the reasons for revoking
termination, Cassill-Skilton, 122 Wn. App. at 656-58 (citing State v.
Marino, 100 Wn.2d 719, 723-24, 674 P.2d 171 (1984); Morrissey
v. Brewer, 408 U.S.471,484,33 L. Ed. 2d 484,92 S. Ct. 2593 (1972)
(the deprivation of liberty cannot comport with due process unless
based on verified facts)). As the Marino court noted, the statement
of evidence facilitates appellate review and assures that the exercise
of discretion involved in probation revocation is based on accurate
knowledge, Marino, 100 Wn.2d at 723-24.
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In Cassill-Skilton, the court found inter alia the lack of any
statement of evidence relied upon by the trial court required reversal
of Cassill-Skilton's convictions:

Here, there is no record to show the basis of termination, any
opportunity for a hearing on the alleged violations, nor any findings
to show what evidence the court relied on in finding an agreement
violation. Marino held that, [W]e emphasize, however, that the trial
court needs to clearly state the evidence upon which the court relied.
Marino, 100 Wn.2d at 727, 674 P.2d 171 (emphasis added). Cassill-
Skilton clearly did not receive due process; the termination decision
is reversed and the judgment and sentence vacated in cause number
02-1-01542-7, the drug court charges.

Cassill-Skilton, 122 Wn. App. at 658.

The termination entered in Mr. Inman’s case violated his due
process rights because the State failed to prove the violation by a
preponderance of the evidence. In addition, perhaps in recognition
of the utter lack of evidence presented by the State, the judge filled
in the omission in the State’s evidence by inserting his own
experience with N20 and CO2 cartridges, and also failed to state the
basis for his ruling, instead cryptically stating that it did not matter
if the canister contained CO2 or N2O. RP at 23-24,

As part of the drug court contract, Mr. Inman agreed to abstain
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from alcohol and mind or mood-altering drugs and also agreed under
Section 9 of the Drug Court Contract:

Any use of air duster or possession of air duster will be
grounds for automatic termination from the program. This includes
any other brand or canister that could be used for huffing purposes.

CP at 49.

Judge Toynbee conflated nitrous oxide cartridges (N, O)—
commonly abused by huffing the contents to achieve intoxication—
with CO; cartridges, which are used for purposes such as air guns
and bicycle tire inflation. No evidence was introduced that the CO2
cartridges could be used as an inhalant for “huffing purposes.”
Judge Toynbee said that he had used CO, cartridges and had used
nitrous oxide cartridges for legitimate purposes, and “[t]hat’s what
those looked like to me.” RP at 23. The judge stated that he did not
examine the cartridges but “was shown a picture of those” and that
“they do not look like CO, cartridges.” RP at 23.

The trial court erred by granting the termination petition
because the contents of the of cartridge was not ascertained, and the
effects of CO2—specifically, whether it is mind or mood-altering—

is in fact subject to reasonable dispute. No proof of the contents of
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the cartridges was ever offered. The court did not examine the
cartridges. The picture of the cartridges relied on by the trial court
was not admitted, and no testimony was presented regarding the
contents. In his oral ruling, Judge Toynbee based his decision to
terminate Mr. Inman from the program in part on the misperception
that a CO, cannister can be used for “huffing purposes” and therefore
is a banned object under the drug contract. The court stated, “whether
CO; or nitrous oxide; they are a banned or contraband item.” RP at
23. “Huffing” is “a method of inhaling gas or propellant gasses for
the purposes of “getting high.” See e.g., State v. Burrus, 17
Wn.App.2d 162, 167 n. 1, 484 P.3d 521, rev. den. 198 Wn.2 1006
(2021). A review of case law supports the argument that CO2
is used for air guns, not for illicit “hufting.” See e.g., Dale v. State
703 So.2d 1045 (1997)) (defendant argued that the evidence was
legally insufficient to establish that [his] use of a BB gun was found
without BBs or a CO; cartridge met the statutory definition of a
deadly weapon.”)

In its Unpublished Opinion, Division 2 noted that the
language of the drug court contract was broad—it prohibited Mr.
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Inman from possessing “any canister that could be used for huffing.”
The Court found that from the plain meaning, “it appears to prohibit
the possession of any canister that could be used to contain

k4]

compressed gas.” Inman, slip. op. at *8. The broad scope of the
language of the drug court contract, however, does not absolve the
State of proving by a preponderance of evidence that the cartridge or
canister “can be used for huffing” purposes. To find otherwise
results in an absurdity where virtually any hollow object could
conceivably or be used for “huffing” or modified to be used for
“huffing.”

In addition, the prohibition against cannisters logically
requires that the canisters contain a substance or inhalant that can be
used for “huffing,” an aspect that was utterly ignored by the trial
court.  No evidence supports the oral finding that the cartridges
contained nitrous oxide or CO,; the court did not examine the
cartridges, and no one testified that the cartridge contained N;O or
CO,. Instead, the court said in reference to a photograph, “that’s
what those looked like to me.” RP at 23. The State therefore failed

to prove that possession of the cartridges violated the terms of
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Inman’s treatment contract.

Division 2 did not address this issue straight on, but instead
found that the drug court contract “appears to prohibit the possessioﬂ
of any canister that could be used to contain compressed gas.”
Inman, slip. op. at *8. Moreover, the Court noted in two separate
places in the Opinion that Inman provided no responds when
confronted with the accusation that the canisters could “still
potentially be used as an inhalant.” Inman, slip. Op. at *3, *7. This
appears to place the burden on Mr. Inman to prove he did not violate
the drug court contract.

Based on the foregoing, Mr. Inman submits that Division Two
has erred by affirming the drug court’s ruling terminating him from

drug court.
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F. CONCLUSION
For the foregoing reasons, this Court should accept review
and reverse the decision of the court to terminate Mr. Inman from

Drug Court.
DATED: December 7, 2022.

Certification of Compliance with RAP 18.17:

This petition contains 2727 words, excluding the parts of
the petition exempted from the word count by RAP 18.17.
DATED: December 7, 2022.

Respectfully submitted,
THB TILLE/R L{-&W FIRM

/L,,

PETER B TILLER—WSBA 20835
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Filed
Washington State
Court of Appeals

Division Two

November 8, 2022

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, No. 56460-2-11
Respondent,
V.
MARCUS JOHN INMAN JR., UNPUBLISHED OPINION
Appellant.

WORSWICK, P.J. — Marcus J. Inman appeals his convictions for attempting to elude a
pursuing police vehicle and second degree identity theft following his termination from drug
court. Inman was terminated from drug court for possessing two canisters of carbon dioxide
(COy), which violated his drug court contract that prohibited the possession of any “canister that
could be used for huffing purposes.”

We hold that (1) the drug court did not take judicial notice of the contents of the
canisters, (2) a preponderance of the evidence supported Inman’s termination from drug court,
(3) the drug court stated the evidence it relied upon, (4) the judgment and sentence does not
include a clerical error, (5) using someone else’s name in a traffic stop constitutes identity theft,

and (6) sufficient evidence supported Inman’s identity theft conviction. Accordingly, we affirm.
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FACTS
After multiple encounters with law enforcement, the State charged Inman with attempting
to elude a pursuing police vehicle, second degree identity theft, and five counts of possession of
a controlled substance, Inman was accepted into drug court. Inman signed a drug court contract
in which he agreed as follows:

8. To not use, possess, buy or sell any mood or mind altering substances, synthetic
compounds or designer drugs. I understand although these mood/mind altering
substances may not be currently illegal, I agree any possession, use, buying or
selling by me will result and be treated as a “use.”

9. Any use of air duster or possession of air duster will be grounds for automatic
termination from the program. This includes any other brand or any canister that
could be used for huffing purposes.

Clerk’s Papers (CP) at 49.! Inman further agreed:

24, If I am terminated from the Program, I agree and stipulate that the Court will
determine the issue of guilt on the pending charge(s) solely upon a summary of the
enforcement/investigative agency reports or declarations, witness statements, field
test results, lab test results, or other expert testing or examinations such as
fingerprint or handwriting comparisons, which constitute the basis for the
prosecution of the pending charge(s) as contained in the Probable Cause Statement.
I further agree and stipulate the facts presented by such reports, declarations,
statements, and/or expert examinations are sufficient for the Court to find me guilty
of the pending charge(s).

CP at 51. During his time in drug court, Inman achieved six months of sobriety. However, in
December 2020, due to several failures to comply with his drug court contract—including
submitting a diluted urine analysis, traveling outside the county without permission, failing to

report for meetings, and drug uses—the State petitioned to terminate Inman from drug court.

' “‘Huffing’ refers to inhaling fumes to achieve a high.” State v. Burrus, 17 Wn. App. 2d 162,
167 n.1, 484 P.3d 521, review denied, 198 Wn.2d 1006 (2021).
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The drug court held a termination hearing and did not terminate Inman, but instead placed him
on a “strict compliance contract.”* CP at 104,

In January 2021, Inman was found to be in possession of two canisters that appeared to
contain either COz, or nitrous oxide. The State again petitioned to terminate Inman from the
drug court program because his conduct violated Provision 9 of his drug court contract. The
petition contained an allegation that Inman stated that he possessed the CO» canisters for an
airsoft gun.

At the termination hearing, Inman did not dispute the factual allegations in the petition.
Instead, he emphasized that he did not use the CO; canisters “for anything other than recreational
target shooting.” RP at 17. The State argued that even if they contained only COz, the cartridges
“could still potentially be used as an inhalant,” which would violate the drug court contract. RP
at 18. When the court asked Inman for a response, he had none. Then, the court stated,

You were on a last chance contract and when I saw you in court a few weeks ago,

it was around the time that I was talking to you about the incident where your car

was searched by the Centralia police. And, on that occasion, you appeared to me

to be under the influence. And we have since got a UA back from that time period

which indicates that you did have meth in your system. And I don’t know what the

explanation for that is, but—so you had a use violation.

And then those cartridges that were in your car. 1 didn’t see them; I didn’t
cxamine them, but I was shown a picture of those. And they did not look like CO;
cartridges. [’ve used CO; cartridges. I've also used the cartridges that are—to me—
looks like nitrous oxide. That’s what those looked like to me. Again, I didn’t
examine them, But I have used them for legitimate purposes and [ know what they
look like, and they look to me like the nitrous oxide. Either way, whether CO; or
nitrous oxide; they are a banned or contraband item. So it doesn’t really matter

what I believe or not; those are items that violate your contract so I am going to
terminate you from the program.

2 In the “Marcus Inman Behavior Contract,” referred to as the “strict compliance contract,”
Inman agreed to some additional treatment requirements, none of which are germane to this
appeal. CP at 114,
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Report of Proceedings (RP) at 23-24 (emphasis added). The drug court then terminated Inman
from the program,

In February 2021, the trial court held a stipulated facts bench trial regarding Inman’s
underlying charges. Inman did not “have any factual disputes with the facts as laid out by the
Prosecutor.” RP at 27. The trial court entered findings of fact and conclusions of law. Relevant
to Inman’s argument, the trial court found that, during police questioning, “[tThe male, later to be
identified as Marcus Inman, verbally identified himself verbally [sic] as ‘Andrew L.
Inocencio.”” CP at 122.

The trial court found Inman guilty of attempting to elude a pursuing police vehicle,
second degree identity theft, and five counts of possession of a controlled substance. At
sentencing, the court vacated the five drug possession convictions under State v. Blake.* The
court sentenced Inman on the two remaining charges and ordered his sentences to be served
concurrently. The court also sentenced Inman in another case on the same day, stating that those
sentences shall also be served concumrently to the sentence in the instant case. But the court did
not make a notation on Inman’s judgment and sentence that the sentence imposed in this matter
shall be served concurrently with his other sentence imposed that day.

Inman appeals the judgment and sentence.

3 Relevantly, the probable cause statement provided that during police questioning, Inman
verbally identified himself as “Andrew L. Inocencio,” and “Inman stated he lied about his name,
because he had a misdemeanor warrant out of Lewis County.” CP at 39.

* State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021).
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ANALYSIS

Inman argues that the drug court improperly took judicial notice of the contents of the
canisters, terminated him from drug court on insufficient and improper evidence, and failed to
state the evidence upon which it relied. He argues that his judgment and sentence contains a
scrivener’s error. In a Statement of Additional Grounds (SAG), Inman also claims that the
evidence did not support his conviction for second degree identity theft. Each of Inman’s
arguments fail.

L. JUDICIAL NOTICE

Inman argues that the drug court violated his due process by improperly taking judicial
notice that the canisters Inman possessed contained nitrous oxide. We disagree.

We review a trial court’s exercise of judicial notice de novo. Fusato v. Wash.
Interscholastic Activities Ass’n, 93 Wn. App. 762, 771, 970 P.2d 774 (1999). Judicial notice is
“a court’s acceptance, for purposes of convenience and without requiring a party’s proof, of a
well-known and indisputable fact.” Judicial Notice, BLACK’S LAW DICTIONARY (11" ed. 2019);
see also State v. N.B., 7 Wn. App. 2d 831, 835-36, 436 P.3d 358 (2019) (holding the trial court
did not take judicial notice of a fact contained in the court’s comment because that fact was not
evidence, nor was it used it in an evidentiary manner, nor was it the basis for finding that an
element of the crime was proved).

Here, when the trial court discussed whether the canisters contained CO: or nitrous oxide,
the court said, “Either way, whether CO: or nitrous oxide; they are a banned or contraband item.
So it doesn’t really matter what I believe or not; those are items that violate your contract so [ am

going to terminate you from the program.” RP at 23-24. This shows that the court did not
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accept as true that the canisters Inman possessed contained nitrous oxide. Accordingly, the drug
court did not take judicial notice that the canisters contained nitrous oxide.
1I. DUE PROCESS

Inman argues that the drug court termination violated his right to due process because the
State failed to prove that he violated the drug court contract, and the court failed to state the
evidence it relied upon when terminating him. We disagree.

Due process attaches to drug court proceedings. State v. Varnell, 137 Wn. App. 925, 929,
155 P.3d 971 (2007). Before termination from a drug court program, due process requires the
State to provide the defendant notice and an opportunity to be heard, and requires the court to
create a record of the evidence the court relied on to terminate the defendant from the program.
Varnell, 137 Wn. App. at 930.

Additionally, the State must prove noncompliance with the drug court contract by a
preponderance of the evidence. State v. Cassill-Skilton, 122 Wn. App. 652, 656, 94 P.3d 407
(2004). In evaluating the violations that lead to termination from drug court, the trial court acts
in a similar capacity to when it evaluates alleged probation violations. Cassill-Skilton, 122 Wn.
App. at 656. There, trial courts utilize their sound discretion to determine whether the evidence
reasonably satisfies the court that the defendant breached the condition. City of Aberdeen v.
Regan, 170 Wn.2d 103, 108, 239 P.3d 1102 (2010). Accordingly, we review terminations from
drug court for an abuse of discretion. |
A. The State’s Burden

Inman argues that the State failed to prove that he violated his drug court contract by a

preponderance of the evidence because the State presented no evidence that CO3 is a mood-
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altering substance or can be used for huffing purposes, and the drug court relied on evidence that
was not in the record to determine that CO; is a mood altering substance. We disagree.

First, the State petitioned to terminate Inman from drug court because he

was found to be in possession of a canister of air which appeared to be either a

carbon dioxide (CO2) or nitrous (N20) cartridge. The Defendant made a statement

to Drug Court Compliance Officer David Albright that the canister was a CO»

cartridge for an airsoft gun,

CP at 112. The State’s petition contained an allegation that Inman’s possession of the air
canisters violated Provision 9 of his drug court contract, which prohibited the use or possession
of “any canister that could be used for huffing purposes.” CP at 49,

At the termination hearing, Inman stated that he did not contest any facts in the State’s
petition. Inman stated that he took responsibility for the CO» canisters that were in his vehicle,
claiming that he used the canisters to shoot his BB gun. The State emphasized that the CO-
canisters “could still potentially be used as an inhalant,” which would trigger automatic
termination of the drug court contract. RP at {8. The court asked Inman for a response to that,
and he had none.

Accordingly, the State proved, by the defendant’s admission, that Inman possessed CO,
canisters, which could “potentially be used” for huffing. And rather than argue that the CO,

canisters could not be used for huffing, Inman argued that he used the canisters only for

recreational shooting.
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Inman now argues that the State failed to present sufficient evidence that the CO2
canisters could be used for huffing.’

The evidence at the hearing was that Inman possessed two CO; canisters, The State
provided no evidence that the CO; canisters could be used for huffing purposes.

The contract’s language of “any canister that could be used for huffing” is broad. From
its plain meaning, it appears to prohibit the possession of any canister that could be used to
contain compressed gas. It was undisputed that Inman possessed canisters of compressed COs.
Accordingly, we hold that the drug court did not abuse its discretion in finding that the State
proved noncompliance with Inman’s drug court contract by a preponderance of the evidence.

Next, Inman argues that the State failed to prove Inman’s possession of the air canisters
violated the terms of his contract because the drug court relied on a photograph that was not
made a part of the record. The State concedes that it was a failure on its part to not make that
photograph part of the record. However, this oversight does not require reversal.

Although the trial court looked at a photograph, it ultimately did not rely on any
photograph to conclude that Inman violated his drug court contract. After reviewing the
photograph showing the canisters, the drug court stated, “they did not look like CO; cartridges
... [and they look to me] like nitrous oxide.” RP at 23. But the court goes on to say that

regardless of whether the cartridges contained COs or nitrous oxide, the cartridges are banned

5 In response, the State cites to a report from the National Institute of Drug Abuse, and also
claims, “One only needs to do a quick internet search and they can find different web forums of
people discussing ways to use CO2.” Br. of Resp’t at 13. The State then cites to an internet
forum where people discuss the dangers of huffing COz. But these citations point to evidence
that the trial court never considered and is not part of the record on appeal, thus, we do not
consider it. LeMond v. Dep't of Licensing, 143 Wn. App. 797, 807, 180 P.3d 829 (2008) (“This
court will not consider allegations of fact without support in the record.”).




56460-2-11

items, Then the court said, “So it doesn’t really matter what I believe or not.” RP at 23-24.
Accordingly, we hold that the drug court did not rely on the photograph.
B. Failure to Enter Factual Findings

Inman argues that the drug court violated his right to due process by failing to state the
evidence it relied upon when terminating him from drug court.

Inman cites Marino to support his argument. There, the court opined that “the trial court
needs to clearly state the evidence upon which the court relied,” whether orally or in writing.
State v. Marino, 100 Wn.2d 719, 727, 674 P.2d 171 (1984). In Marino, the trial court made no
factual findings but held that it was “clear from the evidence” that the State’s termination
decision was reasonable, Marino, 100 Wn.2d at 726, Nevertheless, the court held that there was
no error because there was ample evidence to show a violation of the agreement by a
preponderance of the evidence because the defendant did not contest the testimony that he had
failed to keep his counseling appointments, among other things. Marino, 100 Wn.2d at 726-27.
Because of the uncontroverted evidence, the appellate court found it unnecessary to remand for
factual findings. Marino, 100 Wn.2d at 727.

Here, unlike Marino, the drug court did not make a blanket statement that it was clear
from the evidence that the State’s termination decision was reasonable. Rather, to support its
termination decision, the drug court stated that Inman possessed canisters, as he stipulated to,
and, regardless of whether the canisters contained CO; or nitrous oxide, the canisters violated his
contract. Accordingly, the drug court properly stated the evidence on which it relied.

We hold that Inman’s right to due process was not violated by the drug court’s

termination because the State proved by a preponderance of the evidence that Inman violated his
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contract by showing that he possessed CO; canisters, and the trial court provided a clear
statement of evidence upon which it relied.
II. SCRIVENER’S ERROR

Inman argues that even if we affirm his convictions, we should remand to correct a
scrivener’s error because the judgment and sentence in this case does not contain a notation
specifying that this sentence be served concurrent with a sentence from another case entered on
the same day. The State argues that the judgment and sentence must include a notation only for
a consecutive sentence, not a concurrent one. We agree with the State.

A scrivener’s error or clerical mistake “is one that when amended would correcily
convey the intention of the court based on other evidence.” State v, Priest, 100 Wn. App.
451, 456, 997 P.2d 452 (2000). Appellate courts may address clerical mistakes under RAP
7.2(e) by allowing the trial court to enter the requested change. Priest, 100 Wn. App. at
456. RCW 9.94A.589(1)(a) provides that sentences imposed on the same day be served
concurrently. When a trial court fails to expressly state the order of sentences, they are to
run concurrently.® Consecutive sentences for current offenses are allowed only as an
exceptional sentence. RCW 9.94A.589(1)(a). “Whenever a sentence outside the standard
sentence range is imposed, the court shall set forth the reasons for its decision in written
findings of fact and conclusions of law.” RCW 9.94A.535. Thus, the Sentencing Reform

Act of 1981 requires only that exceptional sentences be noted on a judgment and sentence.

¢ RCW 9.94A.589(1)(a) states that “current offenses” are to be served concurrently. “While the
[Sentencing Reform Act of 1981] does not formally define ‘current offense,’ the term is defined

functionally as convictions entered or sentenced on the same day.” In re Pers. Restraint of
Finstad, 177 Wn.2d 501, 507, 301 P.3d 450 (2013).

10
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Here, Inman provides no authority that requires a trial court to add a notation on a
Judgment and sentence where current offenses are to be served concurrently. Accordingly,
remand is unnecessary.

III. SAG

In a SAG, Inman presents two theories challenging the sufficiency of the evidence of his
second degree identity theft conviction. First, he contends that the trial court erred because
“using someone else’s name in a traffic stop is not [identity] theft.” SAG at 1. Second, he
contends that the elements of the crime were not present in the discovery relied on by the trial
court. We disagree.

Where a defendant stipulates that the facts are sufficient to convict him, we are not bound
by that stipulation. State v. Drum, 168 Wn.2d 23, 33, 225 P.3d 237 (2010). Rather, whether the
stipulated facts are sufficient to support the defendant’s convictions is a question of law, which is
reviewed de novo. Drum, 168 Wn.2d at 33, To determine whether the evidence is sufficient, the

(113

proper test is ““whether, after viewing the evidence in the light most favorable to the State, any
rational trier of fact could have found guilt beyond a reasonable doubt.” State v. Dollarhyde,
9 Wn. App. 2d 351, 355, 444 P.3d 619 (2019) (quoting State v. Salinas, 119 Wn.2d 192, 201,
829 P.2d 1068 (1992)).

A person is guilty of identity theft when they “knowingly obtain, possess, use, or transfer
a means of identification . . . of another person, living or dead, with the intent to commit, or to
aid or abet, any crime.” RCW 9.35.020(1). Second degree identity theft occurs when the

defendant commits identity theft without obtaining certain items of value. See RCW

9.35.020(2), (3). “*Means of identification’ means information or an item that is . . . personal to

11
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or identifiable with.an individual or other person, including: A current or former name of the
person.” RCW 9.35.005(3). Additionally, the means of identification must refer to a real
person. State v. Berry, 129 Wn. App. 59, 67, 117 P.3d 1162 (2005). Verbally giving a law
enforcement officer a2 means of identification of another person during a traffic stop to thwart the
police’s attempt to ascertain the individual’s correct identity constitutes identity theft. Staze v.
Presba, 131 Wn. App. 47, 55-56, 126 P.3d 1280 (2005).

Here, Inman argues that using someone else’s name in a traffic stop is not identity theft.
But RCW 9.35.020(1) clearly encompasses this exact behavior; thus, Inman’s argument fails.

Next, under Inman’s drug court contract, he stipulated that the trial court would
“determine the issue of guilt on the pending charge(s) solely upon a summary of the
enforcement/investigative agency reports or declarations, witness statements, field test results,
lab test results, or other expert testing or examinations such as fingerprint or handwriting
comparisons, which constitute the basis for the prosecution of the pending charge(s) as contained
in the Probable Cause Statement.” CP at 51. And at the stipulated facts bench trial, Inman did
not “have any factual disputes with the facts as laid out by the Prosecutor.” RP at 27.

The probable cause statement in this case stated that during police questioning, Inman
verbally identified himself as “Andrew L. Inocencio,” and “Inman stated he lied about his name,
because he had a misdemeanor warrant out of Lewis County.” CP at 39,

The evidence Inman stipulated to shows that Inman knowingly used Inocencio’s name—
a means of identification—because he admitted that he lied about his name. Additionally,
Inocencio is a real person-—he is Inman’s cousin. The evidence further shows that Inman used

Inocencio’s name to thwart the police’s identification of him so that they would not arrest him

12
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due to the Lewis County Warrant. That shows he knowingly used a means of identification with
the intent to commit a crime—thwarting police identification and the enforcement of a warrant.
After viewing the evidence in the light most favorable to the State, any rational trier of fact could
have found Inman guilty beyond a reasonable doubt of second degree identity theft.
CONCILUSION

The drug court did not err. The court did not take judicial notice that the canisters in
[nman’s possession contained nitrous oxide, a preponderance of the evidence supported Inman’s
termination from drug court, and the drug court stated the evidence it relied on. Moreover,
Inman’s judgment and sentence contains no cleriqal error requiring remand. Finally, sufficient
evidence supported Inman’s conviction for identity theft.

We affirm.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

We concur:
LVinte, V.
Maxa, J. 4
A/

—V;
Velja(ic, J.
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